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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF NEW YORK

THE ONONDAGA NATI ON
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-Vversus- 05- Cv- 0314

( MOTI ON' HEARI NG)

THE STATE OF NEW YORK and

ONONDAGA COUNTY

Def endant s.

TRANSCRI PT OF PROCEEDI NGS hel d in and for
the United States District Court, Northern District of
New York, at the James T. Foley United States Courthouse,
445 Broadway, Al bany, New York 12207, on THURSDAY,
OCTOBER 11, 2007, before the HON. LAWRENCE E. KAHN,
United States District Court Senior Judge.
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ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314
(Court commenced at 10: 10 AM)

THE CLERK: Thursday, Cctober 11, 2007. The
case is -- and | have the wong title -- Onondaga Nation
versus the State of New York, et al, Case Nunber 05-CV-3134.
May we have appearances for the record.

MR. ROBERTS: David Roberts, Assistant Attorney
General , appearing on behalf of the State of New York.

THE COURT: M. Roberts.

MR PUZELLA: Mark Puzella from Goodw n,
Proctor, appearing on behalf of the non-state defendants.

THE COURT: Ckay.

MR. COULTER  Robert Tim Coulter for the
Onondaga Nati on.

MR, BERKEY: Curtis Berkey for the Onondaga
Nati on, your Honor.

MR, COULTER  Joe Heath for the Onondaga

Nat i on.

THE COURT: Very good. Well, | see we have a
few people joining us in the audience, but I'll still go into
the law. And | think we'll begin since -- well, actually, you

brought the nmotion, so, M. Roberts, if you want to begin and
sort of sumup your position. |'mpretty much famliar with
the issues. And you have about 10 or 15 m nutes anyways. So
go ahead. O less if you want.

MR, ROBERTS: Your Honor, you are being over

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314
nodest when you say you are pretty nmuch fanmiliar with the
i ssues. This Court had directly before it a very simlar
matter in the Oneida case, and that issue, that case has been
briefed by both sides in detail. As far as the ranifications
that it has in this matter, insofar as the nmotion that's
brought on behal f of the defendants in this matter is based on
the doctrine of laches. |In sum our contention is that this
case is clearly a disruptive possessory land claimthat is
precisely the sort of action that the Suprenme Court in
Sherrill, the Second Circuit in Cayuga and this Court in
Oneida held to be barred by the equitable principles of
| atches and inpossibility and acqui escence, and there's the
shorthand that's sort of developed in this -- these cases
where we speak of |atches as being a basis of this defense.
And | think that one of the pitfalls that cones
about when you start trying to categorize the nature of a
defense is that you tend to fall into tests where you're
| ooking for certain essential elenents that need to be
present. And the argunment that's been nade in this case, and
it was also made in the Oneida case, and certainly nowis
bei ng made by the Oneidas in the Second Circuit, is along the
lines that the traditional elements of a |atches defense were
i nappropriately applied by this Court in the Oneida case. W
woul d respectfully disagree with that kind of |o0ss on what the
Supreme Court held on Sherrill and what the Second Circuit

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314

held in Cayuga. The equitable principles that flow fromthose
three | ong established equitabl e defenses are what govern in
this case. And as this Court has already held, the grounds
for dismissal that are urged with respect to | atches are wel
est abl i shed, are based upon facts that are largely
self-evident, facts of which this Court can take judicial
notice and facts which are appropriately resolved on a summry
motion, a Rule 12(b)(6) motion in this case, wthout the need
for factual devel opnent, w thout the need for trial or
devel opnent of sunmmary judgnment argunments. And in this case,
of course, there will be contested issues of fact. | don't
know t hat summary judgment could be granted if we were to go
down that path. | think what we're talking about in this case
is what the Second Circuit envisioned in Cayuga. This is a
conplaint that was -- that raises a claimthat was void at its
i nception and it was subject to dismissal. | misspoke there.
Subject to dismissal abnitio is what it held in the Cayuga
case. And so, based on that, we're noving to dism ss on the
conplaint. This is not a notion that should be converted into
a summary judgnment nmotion. As this Court has already held in
Oneida, the factual issues that are presented on this notion,
to the extent there are any, are matters of which the Court
can take judicial notice and are properly grounds for this
noti on.

THE COURT: At this point in time, shouldn't we

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314
wait to see what the Second Circuit does with the cases
pending up there that could affect this case?

MR, ROBERTS: Well, at |east insofar as you
fully know the issue that the State took up to the Second
Crcuit is the novel part of the Oneida decision, and that was
the determination that the plaintiff could pursue a fair
conpensation claimbased on contract principles that did not
voi d the underlying transactions that are being challenged in
the case. And at |least so far as the State is concerned,
that's not an issue that's in any way, shape or form present
inthis case. So | don't know that there's guidance to be
gai ned by the Second Circuit on the issue we took up on
appeal , which really was novel

The other issue that the plaintiffs want to --
you know, they're attacking this Court's application of Cayuga
in the Second Circuit. But as you know, Cayuga is a Second
Circuit decision, and that's not a novel issue, it's not an
i ssue that we would urge -- or would think is something that
the Second Circuit is going to revisit after only three years,
two years. And so | don't know there's nmuch to be gai ned by
wai ting.

The ot her aspect of the request for a del ay,
obviously, is that our motion isn't based solely on the issue
of latches. |It's also based on the El eventh Anendnent. And
i nsofar as our notion is based on El eventh Anendnent

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314
principles, they're clearly established principles that are
fully elucidated in our briefs. | won't repeat it all here,
but the short of it is that's a separate and i ndependent
ground of dismissal, it's been asserted in this matter, that
was not available to the State in the Oneida matter, and that
a disnmissal on that grounds is also fully warranted in this
case.

THE COURT: Thank you. Anything you want to
add, M. Puzella?

MR, PUZELLA: If | may just speak for a
moment - -

THE COURT: Sure.

MR, PUZELLA: -- about Rule 19. I, obviously,
echo all of M. Roberts' argunents, but | would like to just
focus for a noment on the Rule 19 argunents that flow in
conjunction with the sovereign imunity rule, Eleventh
Amendnent ar gunents.

In particular, there -- the disjuncture between
the plaintiffs' view of the rule 19 argunment and the
defendants' view, at bottom this case, if you | ook at the
conpl aint, concerns the propriety of the treaties between the
State and the tribe. There's no theory articulated in the
conplaint as to how one could attack the title held by the
present day | andowners except through that treaty. So with
respect to Rule 19, there's no separate approach to the

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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non-state -- the non-state defendants that woul d avoid the

State in that determnation. So as a result,

the State is, if

you read the conplaint, the focus of the complaint. Al of

the all egations concerning a route to liability, if you will,

flow directly through the State, and there's no other theory

articul at ed.

THE COURT: So you're saying if

State claim yours has to foll ow?

MR, PUZELLA: Necessarily.

THE COURT: Ckay.

MR, PUZELLA: Thank you.

| dismss the

THE COURT: Okay. And M. Coulter, | think

you're arguing for the tribe?

MR, COULTER: Yes. Good norning.

| would like to address the | atches issue and

M. Berkey, co-counsel, will address the immnity issue and

t he question of joinder of parties.

I think the large issue today is whether the

Onondaga Nati on, havi ng been excluded fromthe federal court

and the state courts for nore than 185 years,

allowed to proceed with its land rights case.

will ever be

THE COURT: Well, when you say it's been

excluded for 180 years, or whatever, could they have brought

this action 20, 30 years ago? |n other words,

they seened to

join this late at this point. But you answered that, go

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER -
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ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314
ahead. Could they have brought this action decades ago?

MR, COULTER: The |aw wasn't changed to permt
bringing an action such as this until, at the earliest, 1974,
when the Suprenme Court didn't -- never decided that these
actions were viable legally until 1985.

THE COURT: Right.

MR, CQULTER  And so there were a number of
reasons, particularly the rule that applied then and now t hat
| atches was not an avail abl e defense in cases such as these,
and the action of Congress in enacting 28 USC 2415, which nmade
it clear there was no tine limt for actions for title. So
that, yes, theoretically, it was possible to file an action as
early as 1985, but the Nation did act rather pronmptly after
that. There certainly has been no unreasonabl e del ay.

The point that I'mwanting to nake concerning
the notions right nowis that, the question is whether the
Nation will ever have an opportunity to get any relief. The
guestion is not whether the particul ar declaratory judgnent
prayed for in the conplaint is necessarily proper, but whether
there's any relief that can be granted to the Nation, taking
the all egations of the conplaint as true.

Now, the Nation has suffered enornmously for
wel | over 200 years because of very blatant, straight forward
and willful violations of the federal |aw by the State of New
York in acquiring the Onondaga | and. The State did that, not

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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only in violation of the federal |laws and the federa
Constitution, but in violation of New York State's own | aws
and Constitution, and in violation of the treaties that have
been nade with the Haudenosaunee and the Onondaga Nation. And
that was all done with just a pittance of token conpensation
to the Nation.

Now, the defendants, in essence, are arguing
t hat because all that happened so |ong ago, that the Nation
shouldn't be allowed to proceed with its case at all. But
that proposition that the mere passage of time is sufficient
to bar a suit such as this is a proposition that's never been
accepted in federal law. As this Court recognized and
observed in its Oneida decision in May, the law is that the
def ense of latches is not available in lawsuits such as this,
awsuits by an Indian nation to vindicate its rights under the
federal Trade and Intercourse Acts except in the class of
cases that are possessory and disruptive. Now, this case is
nei t her one.

THE COURT: Well, what are you seeking as
declaratory relief? 1In other words, you' re not seeking the
l ands, am| correct about that?

MR. COULTER: That's correct.

THE COURT: And you're not seeking noney?

MR COULTER: That's correct.

THE COURT: So what are you asking the Court to

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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do?

MR, COULTER: Solely for a declaratory
judgrment. The declaratory judgnent woul d require nothing of
any party, would not be any -- would not constitute any form
of coercive relief, and would not lead to any indirect results
that woul d be coercive or disruptive.

Now, the Nation has not in this case asserted
any possessory right at all, has not asserted a right to any
relief that's possessory in nature. The Nation also hasn't
asserted a right to any relief that's based on a right of
possession. And | also want to nmake clear, as we made clear
in the briefs, that the Nation does not want to acconplish an
eviction or an ejectnent indirectly either by a declaratory
j udgrment that woul d sonmehow have the result of invalidating
present day deeds or titles. The Nation doesn't want that.
That is not what we request. And we would at every stage want
to be sure that a declaratory judgment doesn't do that. That
woul d be tantamount to an eviction; the Nation does not intend
to do that and will not do that.

THE COURT: But what would you want this Court
to do? If you were the Court, what would you want nme to
decl are?

MR COULTER: The essence of it, and | think at
the very least the Court can declare that what the State of
New York did in acquiring the Onondaga Nation's |ands, and

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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it's practically all their land, that that was in violation of
the federal Trade and Intercourse Acts, in violation of the
treaties nade with the Haudenosaunee and t he Onondaga Nati on,
and in violation of the United States Constitution. That is
the very minimm Exactly how that declaratory judgnent
shoul d read, how far it should go is open to discussion. W
have said that the Nation would like a declaration that title
is still in the Nation. But that does not nean that the
Nation intends to invalidate the deeds and docunments of title
hel d by present day | andowners. No, because that woul d, that
woul d, in effect, throw themoff their |ands, throw them out
of their homes. W don't want that. And we want to be
absolutely clear about that. No declaratory judgnent we're
requesting should go that far. That would be tantanount to
ej ectnment, and the Nation denies that.

THE COURT: So if | heard you right, you're
asking the Court, anpng other things, or whatever you're
asking, to award title to the tribe with the understanding
that everything would stay the same but they have title?

MR COULTER  Well --

THE COURT: Not sure --

MR COULTER: -- the term"title" has many
di fferent neanings.

THE COURT: That's why |'m asking. R ght.

MR COULTER: This is an action for title, but

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13
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the only relief we're requesting is a declaratory judgnent.
And we believe that any declaratory judgnment in a case such as
this shoul d be one that does protect against unfair or unjust
out comes for present day |and holders. So when we say a

decl aratory judgment about title, we do not nean sonething
that woul d have the effect, direct or indirectly, of throw ng
people off their land or out of their honmes. That is not what
we want. We're speaking of a title that is nore abstract,
nore general than that; a title that does not carry with it
possessory interests. That is possible. That concept of
title is well known.

THE COURT: Is that a concept of |aw? Does
that exist in the | aw?

MR COULTER. Ch, yes.

THE COURT: G ves people title wthout any
right to do anything to the land or evict or to change
possessi on forever?

MR, COULTER  That's right. For exanple, the
Seneca Nation's title to Salamanca is that way. The United
States often clains this kind of title. So does the State of
New York. In the case of U.S. v Beach -- Beecher versus
Weat herby, in 1875, the concept of bare title is discussed.

Li kewi se, in the case of the Wstern -- or the Shoshone
I ndi ans versus the United States, a Suprene Court decision in,
| believe, 1936 al so discusses this same concept, the idea of

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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title that does not necessarily carry with it any beneficia
interests as such. That concept exists. Sadly, we have only
one word to cover all those different concepts, we always say
title, that that neans so many different things.

I want to be clear that the Nation is not
requesting a declaratory judgnment that would directly or
indirectly disturb the possession of anyone hol ding | and
today. Whatever it takes, that's what the Nation wants, we do
not want to disturb the possession or expectations of present
day | andowners.

THE COURT: You don't want to disturb title
either of the people who have title in the | and?

MR COULTER: Title in the sense of docunents,
deeds and so on. O course, it's clear, if one invalidates
the deed of soneone, that can be tantanount, it can be
evi ction by another nane. The Nation has said that's unfair.
The Nation itself has been thrown off its lands, and it
doesn't want to do that to anyone else. It knows how t hat
feels. And the Nation has foresworn that, both in this
awsuit and publicly; they do not want that. And we want to
be sure that a declaratory judgnent doesn't have that affect.

The Nation wants declaratory judgnment because
the Nation thinks these land rights issues should be resol ved
t hrough negotiation, through agreenent, through Governnent to
CGovernment talks with the federal government, first of all,

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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and with the State of New York, so that these issues can be
resol ved correctly and fairly and on a Governnent to
Covernment basis. But when we initiated talks with the State
of New York in the 1980s, the State of New York ended up
telling us that they will not proceed further until the Nation
filed its case in court. W can see their point, in a sense.
We thought it was a shanme to stop the effort to resolve it by
an agreement. But they said you got to file your case in
court before we'll talk any further. They want to know --
under st andabl y, perhaps -- they want to know, do we really
have a case? |s what the State did really wong? Ws it
really in violation of the law? O course, it was, and that's
why we're here. We want this Court to say so. Then we
bel i eve that negotiations can proceed.

You know, the Nation also believes that it's
useful and valuable to have a decl aratory judgnment about these
t hi ngs because the Nation wants to have a nore effective voice
in protecting the earth, in protecting this land particularly
and protecting Onondaga Lake particularly for demanding a
cl eanup and restoration of this territory and that |ake in
particul ar.

The Nation also has felt enornmous pain for
gener ations, know ng and seeing that the | egal systemof this
country and the legal systemof this state has been unwilling
to provide any redress, has been unwilling to acknow edge in

BONNI E J. BUCKLEY, RPR
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any way that a very blatant violation of the |law took place to
deprive the Nation of its lands. They rightfully have felt
that they're not being accorded the quality before the | aw.
It's understandabl e that they feel marginalized and

di scrimnated against. And a declaratory judgnent in this
case would go very far toward healing that wound. It would

al so go far toward wi ping away the stain of what has been
done, a stain on the honor of this country and a stain on the
history of the state.

That's why we' ve asked for a declaratory
judgrment. That's what the Nation wants. W do not want
anything that's going to disrupt the neighbors of the nation.
We don't want to do that directly or indirectly. W want them
to live confortably and well with the Nation just as they do
now. This suit is not disruptive. And if this Court sees
anything in the suit that's disruptive, we think a declaratory
judgrment -- we know that a declaratory judgnent can be witten
that woul d not be disruptive. It would not be possessory in
any way and it would be perfectly consistent with the Cayuga
deci si on.

THE COURT: What is the position of the federa
government? oviously, they haven't intervened. | don't know
why. What's the status there, if you want to comment on that?

MR COULTER: | got a telephone call late
yesterday afternoon fromthe Interior Departnment saying that

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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I'"mauthorized to say this norning, and |I've informed

M. Puzella and M. Roberts, that the Interior Departnment is
processing a litigation request, that is a request by the
Departnment to -- the Justice Departnent to initiate litigation
in support of the Onondaga Nation. |'mauthorized to say

t hat, based upon conversations with an individual in the
Interior Department, that the Solicitor's Ofice in the
Interior Department has recommended that litigation by the
United States in support of the Onondaga Nation proceed. They
have said, as of yesterday afternoon, that that litigation
request should be forwarded to the Justice Departnent in about
ten days. That's as much as | know.

THE COURT: Do you think that's essential for
your case, that they should be here so we can take care of
other clains that they bring up, M. Roberts?

MR COULTER  Well --

THE COURT: The State?

MR COULTER: -- the United States has the
obligation to do that under the treaties that they've signed
wi th the Haudenosaunee, they should do that in all honor and
fairness. And, actually, the United States has filed suit in
almost all of the other Trade and Intercourse Act claims in
this state. That gives us sone information about what they're
likely to do. And they generally do that at the 11th hour and
50 minutes. But beyond that, | don't know what to say.

BONNI E J. BUCKLEY, RPR
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don't think it's essential. |In other words, | think this case
can proceed, and M. Berkey will el aborate, this case can
proceed very well even if the State of New York is not a
party. W think the state action doesn't have imunity. But
even if they were found to have inmmunity, we think the case
shoul d and can proceed fairly, in good consci ence whet her the
state is here or not and whether the United States is here or
not .

THE COURT: Are there any facts in your case
t hat distinguish your clainms fromthe Onei da Nation?
Especially as to continui ng possession? |s there any |ega
significance to any difference? And is there a difference?

MR, COULTER Well, the Nation, the Onondaga
Nati on has presented its case very, very differently fromthe
begi nning. W have not ever sought possessory relief. That
decl aratory judgnment we're asking for isn't predicated on any
possessory claimat all. That's, that's the difference. The
Onondaga Nation, to be very blunt about it, doesn't want a
casino, will never have a casino, it is not seeking |ands for
a casino or for any purpose like that. That's the difference.
Even though it may not have particular |egal significance,
it's on everybody's mind, the Onondaga Nation does not want a
casino. This litigation has nothing to do with a casino.

THE COURT: And that's on the record.

MR. COULTER  Well, yes.

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY
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THE COURT: Go ahead.
MR COULTER: | would be delighted. | think

the whole world knows that. But if there's any doubt about

it, | want to renove that.

Anot her thing that I'mquite sure, although we

haven't had a council neeting to confir

mthis, we don't need

one, I'maquite sure that the Onondaga Nation will ever accept

nmoney in exchange for land rights. It’

s nmorally repugnant to

them It isn't a question of law, but they sinply woul d not

do it and be regarded as selling their

not her. They sinply

woul d not do that; that's the difference.

THE COURT: | understand you don't want noney

and you don't want the | and back and you don't want | and

rights. And | know you want to w pe away, as you say, the

stain and the pain of what's happened

n the history here.

But what are you asking the Court to do besides that? |Is

there anything tangible we can do to redress the wongs, let's

say, that exist?
MR COULTER: The only r

is what's in our conmplaint. A declarat

elief we're asking for

ory judgnent is,

i ndeed, what we want. W don't envision, by the way, any

further judicial action. O course, the future will bring

what ever the future brings. | may not
and clan nothers nay be gone sone day,
envi si oned, there's no other shoe to fi
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THE COURT: You're saying no matter what |
deci de, you're not going to appeal ne?

(Laughter.)

THE COURT: You said no further |egal action.

MR COULTER: No, no, sonetines we've been
asked whether we're asking for a declaratory judgnent now, but
oh, in the future then you'll ask for evictions, then you'l
be seeking land for a casino, then you'll try to throw
everyone off their |and.

THE COURT: | take you at your word. That's
not in ny mnd.

MR CQULTER No, no. And if ever such
litigation were brought, that litigation should be deci ded on

its merits. And if the Cayuga decision holds, then such a

decision -- | nmean, that is, such a litigation would probably
be dismissed. But, by the way, | want to be clear, we think
Cayuga was wong, and we will reserve our argunents about that

for appeal, but we understand that this Court is bound to
apply the Cayuga decision as it reads it.

| think I can sumup by saying, even if this
Court does find that there's sonething disruptive or
possessory about this claim that even so, the Nation has got
to have a hearing about any | atches defense that's presented.
That's an affirmative defense. W sinply do not accept the
fact that the facts about |atches are self-evident or that
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they can all be subject to judicial notice. That is not the
road to go. W do adnmit that 200 years or so have passed, but
virtually every other fact is in dispute. And we believe that
t he defendants should be put to the test of proving that there
has been an opportunity to sue, that there has been

unr easonabl e del ay, because they can't prove that. They can't
prove, | believe, that they're actually prejudiced or that
somet hi ng unfair happened. | think they'Il have an al npbst

i npossible job to prove that they cone to the court with clean
hands, particularly the State of New York. They're not in a
position to ask this Court to dismiss this case on the ground
of fairness when they, in fact, have been guilty of such bad
faith in the past.

Now, these are matters to prove. |'m not
asking the Court to accept nmy word at this tinme. But | am
saying that this is not the kind of case where a sunmary
ruling about |atches can or should be made. Cayuga doesn't
demand that. Cayuga said that that case coul d have been
di smissed abnitio, but it didn't say on a 12(b)(6) notion, on
a hearing. |In fact, Judge Cabranes nentioned the hearings and
evi dence and deci sions that have been nade by latches in this
case. Certainly didn't hold that a case could be dism ssed on
a 12(b)(6) notion wthout any proof. That just isn't possible
in a case like this, where all of the facts about |atches are
in dispute. So we think that we need an opportunity to
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confront the evidence and present evidence of our own on al
the issues of latches. This case shouldn't be dism ssed on
that basis, particularly at this stage.

And | should leave it at that and let ny
co-counsel address the other issues.

THE COURT: Before we get to M. Berkey,

t hi nk nmaybe we could let the State respond briefly to what you
just said, and we'll do the same with M. Berkey, if that's
okay.

MR, COULTER  Okay. Fine.

THE COURT: M. Roberts.

MR ROBERTS:. Yes, sir. The main thing | would
poi nt out, and we just ask you to take a |l ook at the conplaint
itself, the first anmended conplai nt, you know, when
M. Coulter stands up and says that they don't seek to disrupt
present day owners of fee title that Ilive within the claim
area, that's conpletely inconsistent with the relief that's
sought in this case. It's inherently disruptive.

What they seek is a declaration that the
ancient treaties by which title passed fromthe Onondagas to
the State and ultimately through generations to the current
people that live in a swath that runs 10 to 40 niles w de from
t he Canadi an border down to the Pennsylvani a border, bisecting
the State of New York, they're asking this Court to issue an
order that would say that the plaintiffs in this case hold fee
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title to that swath of land. There are a couple of very
strange aspects of their assertion that that would not be
di sruptive to the people in the claimarea.

First of all, this Court nade clear inits
hol ding in the Oneida case that that kind of possessory claim
even though it's couched as a declaratory relief claim is
i nherently disruptive. It doesn't -- there's no nandate that
there be a request for ejection in the conmplaint before the
Court can conclude that it's disruptive. The Oneidas in the
case before Judge McCurn, in the decision that's published at
199 FRD, Judge McCurn was confronted with a very similar claim
where the Oneidas were saying all we seek is a judgnment from
this Court that will assure that our historic rights that were
violated by virtue of the state's treaties with us violated
t he Nonintercourse Act is all we ask for, we wouldn't eject
anyone. And Judge McCurn and this Court alluded to that
| anguage in its decision in Oneida. Judge McCurn held that
the sinple request for the declaratory relief sinply sets the
stage at a later juncture for the ultimte ejectnent of
everybody who lives there. And that, in itself, is inherently
di sruptive.

THE COURT: | don't think he said he did want

fee title. | don't think he used the word "fee". It was nore

abstract.
MR, ROBERTS: It's definitely abstract. But if
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you look in their briefs, they actually say they want fee
title. And the thing that's strange about this contention is
that it turns the ancient doctrine of discovery on its head.
As the Court fully knows, the doctrine of discovery would hold
that the crown holds fee title to lands in the country that's
bei ng col oni zed, and that renains subject to the possessory
aboriginal right of the natives that live there. And that's
the title, the aboriginal title that was extinguished in the
treaties that were entered into in this case.

THE COURT: Legally distinguished?

MR ROBERTS: Pardon me?

THE COURT: Is it legally distinguished?

MR. ROBERTS: Yes, sir. And the thing that's
strange about the argunent you're hearing here today fromthe
plaintiffs is that they're asking this Court as a renedy for
its ancient transfer of an exclusively possessory interest in
the lands, it should be renedi ed today by a Court declaratory
judgrment that would give themfee title but only a bare title
under which the current occupants woul d have what essentially
adds up to a right to possess, undisturbed by the plaintiff.
So what they're asking for is a role reversal. What they're
asking for is that this Court enter a judgnent that woul d
afford thema bare title without any right to possess and that
the people that are currently there can, although they had,
you know, a good valid deed to the farmthat they m ght be

BONNI E J. BUCKLEY, RPR
UNI TED STATES COURT REPORTER - NDNY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25
ONONDAGA NATI ON v STATE OF NEW YORK 05-Cv-314

living on, actually only hold sone bare title to continue to
occupy that land. [It's a very confounding source -- or sort
of title that the plaintiffs are asking for in this case. And
this -- | don't think this Court has a | egal basis whatsoever,
as flexible to what the principles mght be, to afford a court
| eave to fashion equitable relief in the way it does justice.
The Court can conpletely alter the underlying interests in the
land that are at issue in this case in the manner in which the
plaintiffs suggest. And the reason they go through all those
gymmastics is because they're trying to find some way of

wi ggl i ng around clear precedent that came fromboth this Court
and the Second Circuit in Cayuga that spell doomto their
claim

THE COURT: Trying to find sone way to get
justice.

MR, ROBERTS: |If they're trying to find sone
way to salvage a claimso they would be in a position to
assert, we don't know. | mean they, they -- what -- the
purpose of a declaratory judgnent, one would think, is to
provi de people with useful remedi able guidance as to what
their rights and obligations are. Wat the plaintiffs are
asking this Court to do is to conmpletely undercut the validity
of title in this gigantic swath of land and to essentially
unsettle and cloud the question of what the rights are of
everybody that lives in that area. And we would submt that
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this is a strange and unwarranted conclusion for the
plaintiffs to be urging on this Court. Thank you.

MR, PUZELLA: One ninute.

THE COURT: You want a minute? Wll, you want
to add to that?

MR PUZELLA: Just a word or two. Counse
suggested that there's nothing in the conplaint suggesting
that the claimis predicated on a possessory right.

THE COURT: Right.

MR, PUZELLA: | think if you reviewthe
conplaint, you'll see that the claimis exclusively predicated
on a possessory right insofar as the claimis prenised upon a
claimof aboriginal title that has never been distinguished.
And, as the Court knows, aboriginal title is exclusively
possessory. So there's -- it sinply is not the case that the
claimof title, whatever, theoretical, abstract, whatever we
call it, isn't predicated in a possessory right. 1In the
conplaint, it's exclusively predicated on a possessory right.

The second point | wanted to nmake is that
counsel al so commented that another purpose of this abstract
or theoretical title is to give the Nation a voice in
protecting the lake and its lands and so forth. That speaks
to the question of whether the declaration the Court m ght
issue is coercive or not. That voice is only effective if
there's the -- you know, the force and effect of this Court
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behind it. Wthout the declaration having some teeth, that
voice is neaningless. So there's no scenario under which it
can get a declaration that is anything but coercive.

THE COURT: Okay.

MR, PUZELLA: Thank you.

THE COURT: You want a brief surrebuttal ?

MR COULTER: Very briefly. The defendants are
attenpting to put words in the mouth of the Onondaga Nation
the Nation has asserted to right of possession, whatever, and
doesn't intend to do that, even indirectly. They' re doing
t hat because that's the only way they can nmake this case fit
t he Cayuga exception. This argunent that Indian title is
excl usi vely possessory is conpletely wong. That is not the
law of the United States. Indian title, in any event,

i ncludes all the incident of ownership w thout exception.

refer you to United States versus Mtchell, 1835, Justice

Bal dwi n. The Nation has not requested fee title. The Nation
has requested no possessory relief whatsoever. | think it can
be said that the issue today is not whether the Nation is
entitled to a particular declaratory judgnent without title or
anyt hing el se, but whether the Nation is entitled to any
relief at all. That's all this Court needs to find, is that
the Nation may be entitled to sone formof relief, taking the
all egations of the conplaint as true, as the Court nust.

It seens to nme that even though there may be
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di sputes to certain aspects of the declaratory judgnent, that
there is certainly some formof declaratory judgnent with
appropriate protective provisions, with appropri ate safeguard
el ements to assure that these disruptive or possessory

el enents do not enter in; that some formof relief can be
granted. And that's as far as we need to go to defeat this
noti on.

THE COURT: You're asking the Court to use its
own creativity. Shouldn't you spell out what you think the
Court should do?

MR, COULTER  Certainly. That should take
place in the course of litigation

THE COURT: But at this point you don't know
exactly what, specifically?

MR, COULTER I'msorry, I'mtrying to | ook
around the |ight.

THE COURT: Yeah.

MR, COULTER  Sorry, it seenms awkward. But
it's all right.

THE COURT: Okay. |'mjust thinking, what
specifically, instead of abstractly, would you like this Court
to grant in terns of relief?

MR, COULTER | think this Court can grant a
decl aratory judgnent, essentially, as prayed in the conplaint.
| think that, in light of Cayuga, it would be, should be the
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case that appropriate protective | anguage be included in the
declaratory judgnent to assure that this kind of

m sunder st andi ng doesn't take place. The Onondaga Nation
isn't asking for sonme formof title that would secretly carry
with it a right of possession that woul d somehow indirectly

result in dispossession of the Nation's neighbors. That can

be witten right into the declaratory judgnment. | haven't
drafted that though. | nmean, it's a bit early in the
litigation --

THE COURT: Ckay.

MR, COULTER -- to actually draft it, but I
think it could be done. And | do think, at a bear mininum a
decl aratory judgnment determning that the land was originally
the I and of the Onondaga Nati on and the Haudenosaunee and that
it was taken fromthemin violation of the Trade and
Intercourse Act, in violation of the treaties and in violation
of the Constitution, at a bear mninum that is possible and
have no possessory clains at all

THE COURT: And say that, however, there is no
relief the Court can grant?

MR COULTER W don't want coercive relief
such as an injunction or sonething of that nature. [It's not
needed. W haven't asked for it.

THE COURT: Okay. | see. We still have some
tinme left.
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MR ROBERTS: Could I just clarify one thing?
The place where you'll find their suggestion that they hold
fee title is on page 27 of their menmorandum of |aw in
opposition. And it's also referenced in footnote 3 of the
suppl enental menoranda that were submitted.

THE COURT: 1'Ill read that. And | already
have. And we'll say what he said.

MR, COULTER  Yes, sir. That's where you'l
findit.

MR, BERKEY: Your Honor, Curtis Berkey for the
Onondaga Nation. 1'll address the El eventh Arendnent and the
i ndi spensabl e parties issues.

It's our position that if the United States
were to intervene or file an action in support of the Nation,
that both of these issues would be nmoot; that the | awsuit
could go forward notw t hstandi ng these defenses. W' ve
briefed the El eventh Amendnent issue fully in the papers. |
woul d want to suppl ement one aspect of that argunent.

There's the question about how specific
Congress needed to be in 1790 when it adopted the Trade and
Intercourse Act, as you'll recall, our position is that that
statute never gave the State of New York's imunity with
regard to actions to enforcing its provisions. The defendants
say that Congress needed to be specific and explicit. It
needed to spell out with magi c words that the Onondaga | ndi an
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Nation could sue the State of New York and other states in
federal court. It's our position that that degree of
specificity is not required sinply for the reason that the
El eventh Anendnent was adopted ei ght years after the Trade and
Intercourse Act. There was no El eventh Arendnent in effect at
the tine the Act was passed. In fact, there's pretty good
argunent that the State didn't even have imunity at the tine
the Trade and Intercourse Act was passed. In 1793, the
Suprenme Court said that citizens could sue states in the
courts that were available at the time. So to require
Congress in 1790 to adhere to a standard that was adopted by
the Suprene Court in 1985, and in the Tuscarora deci sion,
1960, the specific abrogation standard, a nodern standard,
woul d be unfair. W wouldn't expect Congress to be that
explicit in 1790.

It's our position that because the purpose of
the statute was to control Indian land transactions in a
centralized authority in Congress, which was necessary to
mai ntain peace on the frontiers and the states where the
princi pal cause of warfare at the tine, that woul d haven been
i nconcei vabl e that Congress pass a law directed at the states
while at the same tinme exenpting themfromits enforcenent.
That's why the statute can be read, should be read as
abr ogati on.

We also in our briefs have argued that Congress
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had such authority under the war powers clause, and that
relates to the problens the states were causing the frontier,
t he adoption of the war powers clause is related to the
probl ens that the new Governnent was having with regard to
conflict that the states were causing. The framers intended
to give Congress anple authority to maintain peace by passing
statutes that were regulating Indian | ands. And that
authority is certainly broad enough to authorize Congress to
abrogate state imunity. Last year, in 2006, the Suprene
Court said that under appropriate circunstances Article One
powers of Congress could be read to authorize abrogation of
state immnity, and this is one of those circunstances.

On the indispensable party argunent,
i ndi spensability, there are two questions there. The first
one, of course, is whether the State is necessary to the
adj udi cation of the issues here. The State is here
principally as a |l andowner. The interests they assert is that
of an ordinary | andowner, another party in the chain of title,
if you will. This is not the first time this issue has cone
up. Judge Port, in 1977, in the first Indian land claim the
Oneida test case, directly and squarely held that the State of
New York was not an indispensable party to that |and claim
That case, for that purpose, is indistinguishable from our
case. It's on point. It's four square applicable. And that,
itself, should be enough to dispose of the indispensable party
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argunent. |If we were to apply the Rule 19 facts, we believe
that the result would be exactly the same as Judge Port
reached in 1977. |If the State is not a party to this action,
they' re not bound by anything that happens here. There's no
possi ble way that their interest in the lands that they hold
woul d be affected. They have no legal interest in the |ands
of the other defendants. This is not a case where there are
conpeti ng defendants, different groups of defendants claimthe
sanme parcel of land. These are different parcels of land. So
there's no, there's no adverse affect on the State's interests
t here.

In any event, the non-state defendants
certainly can adequately represent the interests of the State
of New York. There's no dispute about that. They haven't
said that they can't. They haven't made that point. It's an
obvious point that fully applies here.

Even if the State is found to be necessary,
then the next question, of course, is: Should the case
proceed in their absence? And the rule requires bal ancing of
the equities. The specific |anguage, as you know, is should
the case proceed in equity and good consci ous? Here, the
prejudice to the Onondaga Nation is severe. It is
significant. |It's substantial. The reason for that is
there's no other place the Nation can go to have this case
heard. 1In 1952, Congress elimnated state courts as foruns to
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hear these clains, in 25 USC 233, or 232 | believe it is.
There's no admi nistrative body where this claimcan be heard.
Def endants say to go to Congress for this relief. W all know
that's a highly speculative option. And | think it's safe to
say that Congress would take no action on a petition fromthe
Onondaga Nation unless there is sonme judicial determ nation
that at a minimumthe Trade and | ntercourse Act was viol ated.
Congress is not going to act in a vacuum They're not goi ng
to act in the absence of sone judicial determination. So this
is it for the Onondaga Nation. This is the only place where
this claimcan be adjudi cated and can be heard. Contrasted
with the prejudice to the Nation, it's not -- it would not be
unfair for this case to go forward without the State of New
York. As | say, the non-state defendants can actually
represent them The State would not be bound if they' re not a
party. There might be sonme -- if there's an adverse

determ nation on a point of law or fact, the prejudicial

effect of that is not adequate to satisfy the -- to, to neet
the requirenent of a severe inmpairnment of their interests in
this case. And for all practical purposes, they' re already
here. They're required by state law to pay the costs of the
defense of the non -- of the private, the non-state parties in
this case. They're already involved here. They have --
they're playing a role. Wether they're a formal party or

not .
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And, finally, your Honor, there's no prejudice
to the non-state defendants if this case goes forward w t hout
the State of New York. They can put up an adequate defense
and vigorously defend it. Not the kind of case where the
St at e possesses evi dence, docunents that no one el se has
access to. These issues will be decided based on historica
docunents we all have access to, we can all analyze. There's
no special role they play with regard to evidence, or in any
other way for that matter.

So, to conclude, we believe this case can go
forward without the State if you find they're a necessary
party. And thank you.

THE COURT: Thank you. M. Roberts, you want
to respond, and then M. Puzella?

MR COULTER: Yes, sir. First of all, the
plaintiffs have responded to our Eleventh Anendnent notion
partly on the basis of what Curtis Berkey just said. The
ot her aspect of their argument have been based on a claimthat
ex-party Young would pernit the Court to address this claim
notw t hst andi ng the El eventh Arendnent defense. It hasn't
been di scussed by Curtis in his argunents, so | won't discuss
it here. |It's adequately covered in our papers. The two
primary cases on that issue, and they're dispositive, the
Cortland case versus the State of Chio and the Western Mhegan
case, they lay to rest any assertion that the ex-party Young
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doctrine would forma basis for the Court to entertain this
claim

The ot her aspect of his argument which | wll
address here goes to the question of whether or not the
Noni nt ercour se Act was enacted under the war powers authority
of Article |I. The case |law doesn't bear that out. The Cayuga
decision by the Second Circuit back in 1985 -- |I'msorry --
2005, expressly says that the Nonintercourse Act was enacted
pursuant to the Court's -- to Congress' authority under the
I ndi an Comrerce Cl ause, Article I. And that hol ding has been
reestablished in a nunmber of other cases also cited in our
briefs. So | think they're barking up the wong tree to claim
that the war powers authority of Congress were the basis, and
I think the only reason they're doing that is because of the
Semi nal case. Sem nal made very clear that the Indian
Conmerce C ause is not a source of congressional authority
that would permit Congress to override the State's immunity
enbodied in the Eleventh Amendrment. And it -- therefore, even
if they clearly and expressly in the | anguage of the statute,
as is required under Tuscarora and the other cases, had
indicated an intent to make the states anenable to suit, it
still would have been beyond the authority of Congress to have
done so. And that's why they have done additional gymastics
to assert in this Court that the war powers authority is the
source for the Nonintercourse Act. It's sinply not borne out
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by the case law, and Sem nal makes it clear that that's a
dooned ar gurent .

The ot her part of the argunment that you heard
was that the Nonintercourse Act predated the El eventh
Amendnent and, therefore, could not have anticipated a need,
Congress could not have anticipated a need to expressly
indicate in the text of the statute that the states were to be
made amenable to suit in federal court. The argunent, of
course, overlooks the fact that two of the transactions that
are challenged in this case took place before the
Noni nt ercourse Act even existed. The 1788, 1789 treaties
between the State and the Onondagas predated the statute under
which they claimit's invalid.

The ot her aspect of this -- that particular
argunent ignores the fact that the Nonintercourse Act
originally enacted in 1790 expired by its own terns after
three years. And it was subsequently reenacted several tines
t hrough and into probably 1822. Probably four, five different
permut ati ons of that statute have, obviously, many of which
postdated the enactnment of the El eventh Amendment, | think in
1790. ..

MR, BERKEY: 1798.

MR, ROBERTS: Yeah, 1798. So the other point
we nake too is the State's sovereign imunity is not sonething
that resides solely as a result of the enactment of the

BONNI E J. BUCKLEY, RPR
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El eventh Anendnment. The sovereign immunity of the states is
sonething that's inherent in the states. | think that the
uproar anong the ... people of the 1790s, there was, there was
a trenmendous uproar when Chi sol mversus Ceorgia was rendered
because it never occurred to anyone that states could be
dragged into court until the decision was rendered. And it's
ny understandi ng that the El eventh Anendnent was thereafter
passed by Congress and the states, as well as an amendnent to
the Constitution to make clear that that sovereign imunity
was there. But it's not sonmething that was just created in
the first instance in 1798.

Those are all the points I'll nake. Thank you

THE COURT: M. Puzella, do you want to add
anything to that?

MR PUZELLA: If | could address the Rule 19
ar gurent .

THE COURT: Yeah, sure.

MR PUZELLA: | won't rehash the non-State
def endants' reply, but | would direct the Court to the reply.
| think it addresses many of the argunents made. But | would
like to make four quick points.

First, with respect to the notion that the
State is just another | andowner and that the case can proceed
wi thout them that's sinply not the case. As one reads the
conplaint, you'll see that the ultimte question here is the
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state's conduct with respect to the treaties and the tribe.
So the only path to get to the non-state defendants today is
through that treaty. So they're much nore than just another
| andowner. They are the source of all title. And that's not
to say that they're just there as a predecessor in title, as
the Nation phrases it. They're nore than that. They are,
they are responsi ble and have a governnental interest in --
and this is in the Second Crcuit case, the Thruway deci si on,
in securing and protecting property rights acquired on behal f
of the people of the State. Through that treaty, the State of
New York acquired property interests on behalf of the people
of the State. So they had an interest there apart fromits
interest as just a property owner. So | think that's an

i mportant point.

Turning to the issue of Judge Port's decision
in 1977, it's a fellow district court decision, | would just
direct the Court to the Second Circuit opinion in the Seneca
case, which is both nmore current and, of course, a Second

Crcuit opinion. Also, in the decision by Judge Port, that

there's really no analysis in that decision of the 19 -- the
Rule 19 factors, it's quite conclusory. | direct the Court to
page --

THE COURT: You don't have to cite that.
MR PUZELLA: -- 546. |It's a short section,
there's no analysis, so | don't think it's necessarily

BONNI E J. BUCKLEY, RPR
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informative, particularly in light of the former cases.

The next question is whether state title wll
be affected. And this is touched on in our reply, but there's
this, |I think, disconnect with the plaintiffs' point of view
of the case and their view of the Nonintercourse Act. The
Noni ntercourse Act is really an all or nothing proposition.

If the treaties entered into with the State and the Nation on
the other hand are void abnitio, it is in the | east case that
all of the parcels and titles in the entire claimarea have a
cloud on them It may not be the case that those issues or
just those deeds and titles are thrown out the wi ndow But
they at the | east have a cloud in them And | think the Court
recogni zed that in the Oneida decision, | think it was the
Onei da EBG properties case. This Court wote: Even |lawsuits
brought by a smaller nunber of defendants nore carefully
chosen creates substantial unrest in the comunity and raises
the specter of w despread |oss of |lands for private | andowners
inthe claimarea. So | think that that's rem niscent of the
same notion; that the Nation can't necessarily pick and choose
anmong those | andowners in the claimarea whose title they'd
like to attack. It exposes all of the titles to at |east, you
know, unrest, a cloud, and so forth.

The last point is with respect to the equitable
factors that go into the Rule 19(b) analysis. First, that's
equi tabl e and not bound necessarily by the four factors
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articulated there. But, nore inportantly, as set forth in the
reply, the state's sovereign imunity in many respects trunps
the bal ancing test set forth there. So if the Court finds
that sovereign imunity applies and turns nowto the Rule 19
argunent, in 19(b) at least that immunity trunps the bal ancing
of those factors. Thank you.

THE COURT: kay. A brief response.

MR. BERKEY: Yes.

THE COURT: And then we'll --

MR. BERKEY: Very briefly, your Honor. Three
poi nts on the El eventh Anendnent. Counsel cited fromthe
Second Circuit's decision with regard to the source of
Congress' authority to pass the Trade Intercourse Act. The
i ssue of whether that was exclusive authority was not
l[itigated in that case. That was purely dictum You're not
bound by that. Secondly, it's not necessary for Congress to
specify the source of its authority to pass the act. It could
have -- it could be several sources of authority in the
Constitution. Secondly, on the Cortland case, the Cortland
case does not apply here for the sinple reason that the Nation
is not seeking the sane -- exactly the sane relief that was
sought by the Cortland Tribe against the State of Chio in this
case. In that case the core sovereign interest of the State
were directly inplicated because the relief sought to
invalidate virtually every single state |aw, every regul atory
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law that applied to that |and. Because of that extreme
intrusion in the state sovereignty, the Court found that
ex-party Young was not available. And that's not our case at
all. W nmake no request of any kind with respect to
jurisdiction and sovereignty.

Finally, counsel nmentioned that -- suggested
that there's no authority for the proposition that the war
powers clause is a source of congressional authority to
abrogate state imunity. | direct your attention to the First
Crcuit's decision in 1996, in the case D az-CGndi a versus
Dapena, where the Court expressly found that that clause was a
source of authority to abrogate. Thank you.

THE COURT: Thank you all. It's very
interesting, and | knowit's significant to the parties. And
we have all the submissions, I'll read everything over, and ny
clerk and I will be working on it. And | thank you very nuch.

MR, ROBERTS: Thank you

MR, PUZELLA: Thank you.

(Court adjourned at 11:15 AM)
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